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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11672
V.

GERALD P. WARD,

Respondent .
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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
of Chief Admnistrative Law Judge WIlliamE Fowl er, Jr., issued
on Novenber 22, 1991, at the conclusion of an evidentiary
hearing.' By that decision, the law judge affirned the
Adm ni strator's order suspending respondent's airline transport

pilot (ATP) certificate on an allegation of a violation of

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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section 91.9 of the Federal Aviation Regulations (FAR), 14 C F.R
Part 91.%2 The Adnministrator alleged in his order, which was
filed as the conplaint in this proceeding, that on March 29,
1990, a mmi ntenance worker was injured by jet blast when
respondent's Boeing 727 aircraft, Delta Flight 606, nade a turn
on a taxiway follow ng push back froma gate at LaCuardi a
Airport, New York.® The law judge nodified the sanction froma
30-day suspension of respondent's ATP certificate to a 15-day
suspensi on. *

According to the mai ntenance worker, on the day in question
he was working fifteen feet above the ground, on a fl atbed,
preparing for long-termstorage of an Eastern Airlines L-1011
aircraft that was parked adjacent to the gate and across fromthe
jetway used by Delta Airlines. The worker recounted that at the
time of respondent's push back he was at the nose of the L-1011
covering the left pitot tubes with tape and plastic. He
testified that he heard an aircraft start up and then he felt

warm air. He turned around and saw a Delta 727 aircraft, two

FAR § 91.9 [now recodified as § 91.13(a)] provides as
fol | ows:

"8 91.9 Carel ess or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
ot hers."

%The Administrator specifically alleged in his order that
respondent "applied engine power in such a way as to cause injury
to a nearby mai ntenance worker."

“The Administrator has not appeal ed the sanction
nodi fi cation.
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hundred or less feet away, with all three engines running, and
with the "exhaust pipes looking right at nme." (TR-27).°
Bel i eving he did not have enough tine to get out of the way, he
braced his foot against the control panel of the flatbed and held
on to a pitot tube.® He described the blast as "trenmendous,"
"loud,"” and "hot," and asserted that he was "tossed about,"
causing himto tw st his back. The worker inmediately reported
the incident to both the Delta Airlines station manager and to
his supervisor at Eastern Airlines. He testified that because
| ater that day he began to experience back pain, he sought
medi cal attention. He was subsequently retired on disability as
a result of the back injury he clains to have sustai ned.

The gi st of respondent’'s defense is that the maintenance
wor ker was not in the area during the push back and that his
injuries are feigned. Neither respondent or his crew recalled
seeing a worker on the flatbed, although the first officer did
recall noticing the orange covers on the pitot tubes of the L-
1011. In any event, they explained that the taxi instructions

they received fromthe tower that day were unusual, in that,

®An FAA inspector testified that the Boeing 727's engines
are approximately 13 feet off the ground and the pitot tubes on
the L-1011 are about 17 feet off the ground. The worker is 58"
tall.

®He admits that jet blast is a "fact of life" at a congested
airport such as LaCGuardia, but he clainms he has never been hit
with as nmuch power as he felt on this day. (TR-84). Joint
Exhibit 7, an excerpt froma Delta Operating Manual, warns crews
that "[a]ircraft are to be pushed back and positioned in such a
manner to preclude jet blast fromaffecting hangar structures,
service road areas, or ground support vehicles and personnel."
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i nstead of being instructed, follow ng push back fromthe gate,
to take the taxiway to their left, they were told to execute a
180-degree turn and follow a different routing to the runway.
The crew testified that they were confused and distracted by this
unexpected instruction, which respondent had his first officer
confirm before he executed the turn. Both he and his first
of ficer asserted that they | ooked around the area and saw no one.

Both also testified that even if they had seen’ this worker on
the flatbed next to the L-1011 they woul d have still executed the
180-degree turn because their aircraft was far enough away from
the front of the other aircraft to not present a problem-- the
first officer estimates they were at |east 300 feet away fromthe
L- 1011, and respondent estimtes he woul d have been at |east 200
feet away. The law judge found, as a natter of credibility, that
t he mai nt enance worker was in fact injured as a result of the jet
bl ast associated with the 727's turn follow ng the push back. He
concl uded that the amount of power used by respondent during the
operati on nust have been excessive.

Respondent contends on appeal that the | aw judge's

determ nation that he utilized excessive engine power in the
operation of the aircraft is not supported by a preponderance of
the evidence. |In addition, he clains that the | aw judge's
exclusion of certain deposition testinony was so detrinental to

his defense as to warrant reversal. The Admnistrator has fil ed

" According to the FAA inspector who investigated the
i ncident, before executing the turn the 727 and the L-1011 were
"nose-to-nose.” (TR-98).
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a brief inreply, urging the Board to affirmthe initial
deci si on.

Upon consi deration of the briefs of the parties, and of the
entire record, the Board has determi ned that safety in air
commerce or air transportation and the public interest require
affirmation of the Adm nistrator's order, as nodified by the | aw
judge with regard to sanction. For the reasons that follow, we
deny respondent's appeal .

In the Board's view, there is anple support for the | aw
judge's determ nation that respondent's operation of his aircraft
carel essly endangered the mai nt enance worker, who, the |aw judge
found, was in fact on the flatbed at the tinme of respondent's
push back and shoul d have been observed by him Respondent
of fers us no persuasive reason to disturb the |aw judge's
acceptance, as a matter of credibility, of the maintenance
worker's testinony as to his location during the incident. See

Adm nistrator v. Smith, 5 NISB 1560, 1563 (1986). Respondent

further argues that assum ng the worker was present, the power
used to execute the turn would not have endangered the worKker,
because one of respondent's experts calculated that the aircraft
woul d have been sone 285 feet away fromthe worker. W do not
share respondent's belief that his witness' cal culations are
unassai |l able. Those cal cul ati ons were based on an interview wth
a wi ng wal ker conducted two years after the incident, in which he
told respondent's expert that he had put the nose gear of the 727

on the centerline of the taxiway nearest the gate before |eaving
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the area. However, when this wi ng wal ker was interviewed by the
FAA within weeks of the incident, he admtted that he had only
pushed the 727 back until it was just short of that taxiway.?
According to the FAA inspector's calculations, if the aircraft
was di sengaged fromthe tow when it was short of the taxiway, and
in light of the fact that respondent woul d have to nove the
aircraft forward, towards the L-1011, in order to gain sufficient
momentumto make the turn, it is likely that the 727's aircraft's
engines were within 100 to 140 feet of the L-1011 after the turn
had been conpleted. 1In any event, it was within the province of
the law judge, as the trier of fact, to reject the distances
cal cul ated by the various experts, and credit the worker's
testinmony that he was hit by a trenmendous jet blast. The FAA' s
cal cul ations are also nore consistent with the testinony of the
i njured worker, the wing wal ker's post-incident statenent, and
even respondent, all of whom observed that the 727 was about 200
feet fromthe L-1011.

Respondent's adm ssion that while executing the 180-degree
turn he added power to the nunber 1 engine at an EPR [engi ne
pressure ratio] value of between 1.2 and 1.3 is supportive of the
concl usion that he used excessive thrust in the circunstances, in

violation of FAR section 91.9. (TR 263; see also Vol. I, TR

71). The Delta Operating Manual (Joint Exhibit 2) states that

"to get the aircraft noving froma stop, careful application of

8 This witness testified that the 727 was within "a couple
hundred" feet of the L-1011
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additional thrust is required....If necessary to turn shortly
after brake release, allow the airplane to gain enough nonmentum
to carry it through the turn at idle thrust."® This same exhibit
instructs that idle thrust is adequate for taxiing under nost
conditions, and if nore than idle thrust is necessary to neet
taxi requirenments, symetric thrust on Engines 1 and 2 is
recommended. Even respondent's own expert witness, a Delta 727
pilot for 12 years, admtted on cross-exam nation that if the
mai nt enance worker was 200 feet away on a fifteen-foot flatbed
and respondent utilized an EPR value of 1.3, he would
"definitely" have been concerned for the worker's safety. In

fact, he testified, he would not under any circunstances, use an

EPR value of 1.3. (Vol. Il, TR 68)(Enphasis added). The |aw
judge could fairly view this evidence as establishing that
respondent, by using nore than idle thrust to execute the turn,
when he shoul d have known that the worker was on the fl atbed,

failed to exercise the degree of care required of an airline

°The Delta Airlines Operating Manual further specifies that
if the engine power setting of a B-727 aircraft is at idle, at a
di stance of 100 feet fromthe exhaust nozzle the exhaust
tenperature would be 30 to 50 degrees and velocity would be 15 to
25 knots. At start of taxi-roll, tenperature would be 90 to 95
degrees and velocity would be 35 to 50 knots. At a distance of
200 feet fromthe exhaust nozzle, the exhaust tenperature would
be 15 to 30 degrees and velocity would be 5 to 20 knots. At
start of taxi-roll, tenperature would be 75 to 90 degrees and
velocity would be 10 to 35 knots. Anbient (outside) air
tenperature and velocity are also to be factored into the
cal cul ations. See Exhibit A-16. The record establishes that the
tenperature that day was 69 degrees fahrenheit, and there was a
northwesterly wind of 9 knots. These figures appear to provide
anpl e support for the nmai ntenance worker's account to the effect
that the jet blast was |oud, hot, and strong enough that he had
to hold on to keep from being blown off the fifteen-foot fl atbed.
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transport pilot because he executed the turn at an engi ne power
| evel that potentially endangered either persons or property
within an area he should have known woul d be placed at risk from
his aircraft's jet bl ast.

The evidentiary ruling respondent chall enges involves, as we
have al ready noted, the mai ntenance worker's claimthat he
suffered a back injury as a result of this incident. During a
deposition taken in the course of the maintenance worker's
[itigation against Delta, and in his testinony before the | aw
j udge, the maintenance worker denied that he had had any previous
back injury. Respondent nade a proffer of evidence that the
mai nt enance worker's physician, if permtted to testify, would
have stated that the worker had been treated for back pain prior
to the incident which is the subject of this proceeding.
Respondent believes that this evidence woul d have establi shed
that the mai ntenance worker's claimshould have been rejected.
We find respondent’'s position unavailing.

The only question before the | aw judge was whet her
respondent's actions carelessly created the potential for
endangernent to the worker, not whether the worker was in fact
injured by any all eged excessive application of engi ne power by

respondent. Adm nistrator v. Fay and Takacs, NTSB Order No. EA-

3501 at 8 (1992); Admnistrator v. Kline, 1 NTSB 1591, 1593

(1972). In order to make that determ nation, the |aw judge only
needed to decide if the worker was present where he said he was

during the push back, and if so, whether he was subjected to



9
excessive jet blast. The |law judge found that the worker was hit
by an excessive jet blast which caused himto be stiff and in
pain imediately after the incident. Thus, the question of
whet her the mai ntenance worker suffered any back injury prior to,
or as a result of, this incident was not relevant to the nerits
of the Adm nistrator's case, even though it had sone bearing on
t he mai ntenance worker's credibility.' Since, however, the |aw
j udge, having seen and heard the testinony of the maintenance
worker, clearly found himto be a credible witness despite the
proferred deposition, any error conmtted in excluding such
evi dence was harnl ess at best, and provi des no basis for

di sturbing the law judge's credibility finding in this regard.

ACCORDI NGLY, I T IS ORDERED THAT:
1. The respondent's appeal is denied;
2. The Adm nistrator's order, as nodified by the initial
decision, and the initial decision are affirmed; and
3. The 15-day suspension of respondent's ATP certificate shal
begin 30 days fromthe date of the service of this order.
VOGT, Chairman, COUGHLIN, Vice Chairnman, LAUBER, HAMVERSCHM DT,

and HALL, Menbers of the Board, concurred in the above opinion
and order.

®The mai ntenance worker testified in his deposition that he
had not been previously treated for a back injury or condition.

“For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



